FEMINISTS SAY 'NO' TO RECENT RAPE JUDGEMENTS:
AND THERE IS NOTHING FEEBLE ABOUT IT!
30th September 2017

In the wake of the protests following the 2012 Delhi gang rape, India had
witnessed a welcome sharpening of understanding around sexual violence and
consent. Legal reform recognized the principle of affirmative consent — i.e, the
principle that consent must be nothing short of an unequivocal positive ‘Yes’
(whether through words or gestures) to engage in a sexual act. In public
discourse and popular understanding too, the understanding that ‘No means No’
had been strengthened. Recent Court verdicts and orders have however dealt a
deep blow to this hard-won and progressive advance.

As women and women’s groups with a long history of working on issues of
gender justice and with survivors of sexual violence, we are deeply disturbed by
the 13th September 2017 bail order of the Punjab and Haryana High Court
which cited the victim’s “experimentation in sexual encounters”, “promiscuous
attitude and voyeuristic mind” as part of its legal reasoning for granting bail to
three men convicted in the Jindal Law School gang rape case. In so doing, the
Punjab and Haryana HC has strengthened the dangerously patriarchal notion
that rape is not rape when the woman 1s “promiscuous”, and that “promiscuous”
women invite rape since their “promiscuity” can be read as consent. It also
stands in clear violation of the Indian Evidence Act that specifically prohibits
referencing the victim’s sexual history or character in adjudication of cases of

sexual assault.

Another equally disturbing instance is the 25th September 2017 verdict of the
Delhi HC overturning the Trial Court conviction of Mahmood Farooqui for
rape. This verdict takes the legal and social understanding of consent back
several decades by claiming that “instances of a woman’s behaviour are not
unknown that a feeble ‘no” may mean ‘yes’.” This verdict also formulates
different legal standards required for deciphering consent in cases involving
“conservative” women and those involving “intellectually/academically
proficient” women for whom “equality is a buzzword.” It seems that for the
Delhi HC, it is the woman's character (her being conservative or modern,
educated or illiterate), not the man's failure to respect a No, which carries
weight in deciding an appeal against a rape conviction.



The verdict concludes that the victim is not deserving of justice because the
accused failed to accept her ‘No’ (despite clear evidence of her repeatedly
communicating the same to him). The Delhi HC judgment, while
acknowledging that the law defines consent as “affirmative consent”, sets aside
this understanding and coins a new principle of “affirmative denial” for
“intellectually/academically proficient” and non-conservative women. While the
law clearly states that absence of physical resistance will not imply consent, the
verdict suggests that non-conservative and intellectual women must not only
communicate their lack of consent but also bear the burden of making sure the
man understands that when she says no she really means no. When a categorical
no is not considered sufficient to communicate lack of consent, is it only signs
of brutality and physical injury which must be accepted as “proof” that the
woman did not consent? This effectively opens the door for acquittal in all rape
cases where the victim has not also been severely physically injured.

It must be underlined that throughout the trial, the defence had maintained and
led evidence to show that no sexual act at all took place on that day and that the
complainant was not truthful. The High Court confirmed the trial court’s finding
that the complainant’s testimony was honest and credible and found her to be a
‘sterling witness’. However the HC acquitted the Accused, arguing on his behalf
that he probably had not understood the ‘No’ because sometimes, due to the
“gender binary”, women’s ‘No’s’ may be “feeble”. Such reasoning also
disregards the fact that the Complainant in this case was never cross-examined
on her description of rape, or whether her ‘No’ was misunderstood as a ‘Yes’,
and neither did the Accused ever state that he mistakenly assumed consent.

Similarly, the High Court judgment gives considerable importance to whether a
person with a bi-polar condition can comprehend lack of consent, despite the
fact that the defence produced no medical evidence to show that the Accused
was diagnosed with bi-polar disorder, nor argued that this medical condition can
impair comprehension.

The verdict sets a dangerous precedent, both legally and socially. In law, it
opens the door for every rape accused to claim that he had mistakenly read the
woman’s No as a Yes. It weakens the principle upheld by the 2013 amendment
in the rape law that consent for sexual activity is not a woman’s default setting;



that nothing less than clear “Yes” on the part of the woman can count as
consent; and that the mere absence of a “No” does not mean “Yes”. It sets an
unfair and impossible burden on the victim-complainant — whereby she
must not only prove she did not consent, but also that her lack of consent
was not misunderstood as consent by the accused!

Moreover, the verdict re-affirms the entrenched cultural practice of ignoring a
woman’s No and deliberately assuming that No actually means Yes. It sends out
a message that the responsibility for understanding and respecting a No does not
lie with men; rather the onus is on women to make sure their No is understood!
It sends out a message that even if a woman fears for her life, she must ensure
she sustains injuries so that her violation is recognised as rape.

It sends out a message that even when a woman has categorically
communicated lack of consent, the Judiciary is free to displace this with its own
assumptions of how women actually behave. It sends out a message that a
woman who asserts her sexual autonomy will either be told that when she said
‘No’ she actually meant ‘Yes’ and that if she ever says ‘Yes’ to sex she should
be prepared for her future ‘No’s’ to be disregarded, both by the perpetrator as
well as the legal system.

Both the Punjab and Haryana HC bail order and Delhi HC acquittal verdict
protect men who “assume consent” of women who are educated or not
“conservative”, and enable men to deliberately misread consent when none
exists. These verdicts come at a time when there is an escalation of the
backlash against any effort to displace the entrenched prejudice and bias which
regulates women’s access to justice. It must also be understood in the context of
the overt and covert social backlash against women laying claim to their
citizenship, whether in terms of accessing public spaces, education, equal
opportunities at the workplace, the right to redressal for violence, or the right to
exercise their choice in intimate relationships, marriage and religious practice.

We, the undersigned individuals and representatives of women’s movement
organisations, condemn the ongoing politics of backlash against women in law,
society and polity today and call for introspection from all concerned on how
gender equality for all survivors of rape is made a reality.
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